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Molly C. Dwyer, Clerk daniel levin@mto.com
United States Court of Appealsfor the Ninth Circuit
95 Seventh Street

San Francisco, CA 94103

Re:  SmithKline Beecham Corp. v. Abbott Laboratories, Nos. 11-17357, 11-17373

Dear Ms. Dwyer:

This letter responds to GSK’ s September 12, 2013 letter submitting a guidance
memorandum from the Attorney General to Department of Justice attorneys.

GSK filesits letter pursuant to FRAP 28(j), which permits parties to submit
“pertinent and significant authorities,” along with their “citations,” that “come to their attention
after the parties brief has been filed.” But the DOJ guidance memorandum is not such an
authority, and it has no citation. 1t simply sets forth internal guidelines for DOJ
attorneys. Nothing in the memorandum alters the binding precedent in this Circuit that has
applied rational basis review under the Equal Protection Clause to classifications based on sexual
orientation. (Third Brief on Cross Appeal at 14-16.) Indeed, the memorandum instructs DOJ
attorneysto consider precedent regarding the level of scrutiny applicable to classifications based
on sexual orientation in their jurisdictions before raising a Batson challenge. (Memorandum at
3.) The Executive Branch’s discretionary policy judgments do not bind the federal courts, nor do
its legal positions—a point confirmed by the Supreme Court’ s refusal to adopt DOJ s position
that DOMA was subject to heightened scrutiny.

Nor does anything in the guidance memorandum affect the voir dire record in this
case, which demonstrates that GSK failed to establish a prima facie case of intentional
discrimination in light of the facts that Juror B worked at this Court, was the only juror in the
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venire who had heard of any of the drugs at issue, and had had friends in the past with HIV.
(Third Brief on Cross Appeal at 21-28.)

Very truly yours,

§ Daniel B. Levin
Daniel B. Levin

cC: All counsel viaelectronic filing



